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PROCEEDI NGS

2:07 p.m

CHAIR M LLER: Okay. | am going
to call the fact finding here for the
est abl i shnment called Cheerz, |ocated at 7303
Georgi a Avenue Northwest, License Nunber
95178, and ANC 4B.

This is a fact finding, and
everyone who is here to speak to this case
can cone forward and take a seat at the
table. And when you do, there should be a
sheet of paper to sign in on.

When you're ready, if you could
identify yourselves for the record, please.

MR. BURCHELL: Good afternoon.
Kelly Burchell, legal counsel on behal f of
Cheer z.

CHAIR M LLER  Ckay.

MR. GRAVES: Marvin G aves,
owner, Cheerz.

CHAIR M LLER  Ckay.

M5. WATSON: Deanna WAt son,
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owner, Cheerz.

CHAIR M LLER: Al right.

MR. MCPHERSON: Good afternoon.
"' m Al pha McPherson, President of GFEDDS
Nei ghbor hood I ncor porati on.

CHAIR M LLER: Al right.

M5. GREEN: |I'm Sara Geen. [|'m
t he Comm ssi oner of 4BO01.

CHAIR M LLER  Okay. | just want
to just state for us to start that on July
16, 2014 the Board issued an Order entitled
Notice of Intent to Nullify and Void
Settl ement Agreenent and Stay of Enforcenent
of Settlenment Agreenent in which the Board
found that the Settl enent Agreenent attached
to the Cheerz |license had term nated by the
ternms of its own Settlenent Agreenent. And
we, in that Order, though, invited anyone
who had an objection to file an Objection,
and then stated that we would have a
contested fact finding hearing to hear from

you all.
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Basically, this hearing, no one
IS under oath, it's not testinmony. |It's
just what you m ght call argunent, or
what ever. Present whatever arguments you
want to make, if you still have them that
the Settl enent Agreenent has not term nated.
So that's the topic of this hearing.

So I think that we should start
with those who have objection, if you want
to make your objections, and then if the
applicant or the establishnment wants to
address them they can. And we're basically
here to listen. W already have issued an
Order, but we will listen to your concerns
and then take any under advisenent. Ckay.
Wul d you like to express --

MR. MCPHERSON: Yes.

CHAIR M LLER  Ckay. As you
filed an Objection. Isn't that correct?

MR. MCPHERSON: Yes, | did.

CHAIR M LLER  Ckay. It says

bjection to Notice of Intent to Nullify and

Neal R. Gross and Co., Inc.
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Voi d Settlenent Agreenent and Stay of

Enforcenent of Settlenent Agreenent. kay.
We have that in our record.

MR. MCPHERSON:  You have it in
the record. kay.

CHAIR M LLER. Yes. |Is there
anything you want to add to that or else --

MR. MCPHERSON: Sure, there is.
Yes.

CHAIR M LLER.  Ckay.

MR. MCPHERSON: There's things |
want to add to that. You do have ny
obj ections, which | --

CHAIR M LLER: Dat ed August 4th,
20147

MR. MCPHERSON: That's correct.

CHAIR M LLER: Ckay. Yes.

MR. MCPHERSON: | do believe that
the Board's interpretation of paragraph 22
Is incorrect. And paragraph 22 covers any
busi ness that is going to apply for a

| i cense for that restaurant. Al so, the
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agreenent says that, your Order says that
you intend to null and void because the

| i censee has no connection to Silver Sands
ot her than possessing its license, the
agreenent is of course tied to the |icense.
That's what the agreenent is about.

And is Cheerz |leasing the
prem se. Cheerz is leasing the prem se from
the owner, to the Gordons, and there is an
| nportant connection there. That part is
not clear, but | do suspect that a |lease is
there with the Gordons.

And al so, finally, does Cheerz
absolutely own the license right now? Is it
their license? Could it legally sell that
| i cense today w thout having to go through
the Gordons? Could they transfer it? Those
are my questi ons.

CHAIR M LLER Okay. They're
guestions, as opposed to argunents.

MR. MCPHERSON: Well, | rmean,

they're questions, and they're for argunent

Neal R. Gross and Co., Inc.
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if that's the --

CHAIR M LLER.  Ckay.

MR, MCPHERSON: soneone wants to
argue those questions, sure.

CHAIR M LLER  Wul d the
establishnment like to respond?

MR, BURCHELL: Well, are we only
respondi ng to the questions or any
additional issues that were raised in the
original objection that was filed on August
4? Just for clarification.

CHAIR MLLER This is pretty
open. | nean, we --

MR. BURCHELL: Okay.

CHAIR M LLER W issued our
Order. We nmade a conclusion, and then we
have already gotten witten statenents in
response. So it's really -- if there's
anyt hing you choose to add, to put on the
record, it's really up to you. W're not
soliciting anything in particular.

MR, BURCHELL: Okay. No problem

Neal R. Gross and Co., Inc.
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CHAIR M LLER.  Ckay.

MR. BURCHELL: [I'mgoing to
address the issues that were just raised by
M. MPherson first --

CHAIR M LLER  Ckay.

MR. BURCHELL: and then
suppl enment our Argunent that we submtted on
the 28th of August. So I'll nmake sure to
make this clear so everyone understands
where |I'm going and |I'm not skipping around.
Okay?

CHAIR M LLER  Ckay.

MR. BURCHELL: |If there is any
guestions, please stop ne and seek
clarification. Ckay.

First of all, with the question
of whet her paragraph 22 covers any busi ness,
we submt that the plain | anguage of the
Vol untary agreenent is pretty clear in that
regard. The plain | anguage states, the term
of this agreenment shall be the entire period

during which Appellant, Dr. Wsley Gordon,

Neal R. Gross and Co., Inc.
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or any conpany established by applicant or
Dr. Wesl ey Gordon holds any ABC |icense for
any business at the prem ses.

You cannot add additi onal
| anguage to that provision, and we submt
that the Board got it right in the first
pl ace, that this provision only applies to
Dr. Wesley Gordon, the applicant, which is
Cari be Food Corporation, and any
establishnent that is set up by either
Cari be, nanely a subsidiary, or sonething
that's set up by Dr. Wesley Gordon. And in
this case, we do not have any of those
connecti ons.

M cherie, LLCis owned by three
I ndi viduals, two of them which have al ready
I dentified thenselves on the record, M.
Marvin Graves and Ms. Watson. The third
person i s not avail abl e today, but her nane
IS on the Settl enent Agreenent that's
al ready been submtted. They have no

relation to Dr. Wesley Gordon. They are not

Neal R. Gross and Co., Inc.
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part of Caribe Food Corporation. So in that

sense, the plain |anguage of paragraph 22
shoul d be held. It doesn't transfer wth,
the Settl enent Agreenent doesn't transfer
over to Mcherie. It only transfers if,

one, like | said, people are affiliated in a
busi ness wth Caribe Corporation or Dr.

Wesl| ey Gor don.

Now here's the other big thing,
and | didn't argue this in ny objection, and
It's sonething, this is a new argunent, so
just note it for the record.

CHAIR M LLER  Ckay.

MR. BURCHELL: Wen | was goi ng
t hrough the statutes, now one big part of
this agreenent is that there cannot be any
nodi fication of the agreenment w thout the
parties all negotiating it. GCkay. So, in
other words, for there to be a transfer of
ownership from Cari be Corporation, and the
| i cense, to soneone else, under the terns of

this Settl enment Agreenent, there woul d have
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to be sone type of nodification of the
Settl enment Agreenent. However, that's not
al l oned under the law. Under DC Code, 'l
gi ve you the exact provision. Under DC Code
25-4-46.02 that this involves restraints on
the ability of an applicant or existing

| icensee to operate its business, and it
specifically identifies notifying the
transfer of ownership as one of the
provisions within any Settl enent Agreenent
that's not enforceable.

The ot her provision that stands
out is requirenents that the ANC or
comunity nmenbers nust approve of future
owner shi p changes. So in that set of
ci rcunstances -- now this is assum ng that
you think that the plain neaning of
par agraph 22 does include M cherie and does
extend, then there would have to be sone
type of renegotiation of the agreenent,
whi ch that provision is not allowed, is not

sanctioned by law. That's our second
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argunent to that provision. W defer back
to the plain | anguage -- noving on, brought
nmy notes here.

The next issue is whether there
Is a |l ease between Dr. Wesley Gordon and
Mcherie, LLC. W admt to that. W admt
that we are renting the building, but in the
Settl enment Agreenent, that does not have
anything to do wth the liquor |icense.

Just because they rent the structure does
not nmean that the Settlenment Agreenent
automatically applies, because under that
provi sion, if anyone rented out that spot
fromDr. Gordon, then that Settl enent
Agreenent woul d suddenly apply to them
That woul d nmake very little sense.

The ot her provision is that
wthin -- I"msorry, noving on. |'mjunping
around, and | apol ogize. The other thing
that is extrenely inportant about our
situation is that there is, within this

Settlenment Agreenent, there's nothing that

Neal R. Gross and Co., Inc.
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di scusses the operating of other business in
there. And this goes back to ny | ast
argunent. Like | said, anyone could go into
that, rent that building, use it for other
reasons, and under their argunent if it was
rented, that Settlenent Agreenent woul d
apply. That's certainly not the case.

Now, yes. And that's sonething |
was just rem nded by ny clients. Dr. Wesley
Gordon has passed away, so they rent it from
his wife, this building fromhis wfe, not
Dr. Wesley Gordon. Now let ne go through
the actual Voluntary Settlenent Agreenent

al so, step by step. Even if you think that

CHAIR M LLER: You're going to go
through it? Wit a second. |'mnot sure
that's necessary.

MR, BURCHELL: That's no problem

CHAIR M LLER. | nean, | think
that the basis of our Order was 22,

par agraph 22.

Neal R. Gross and Co., Inc.
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MR BURCHELL: Yes.

CHAIR M LLER And so | don't
believe we need to go nuch beyond that,
because, and 22, and I'mjust going to
repeat it for everybody's benefit. And why,
and you tal ked about the plain neani ng of
t hose words.

It says, the termof this
agreenent shall be the entire period during
whi ch applicant, Dr. Wsley Gordon, he is no
| onger alive, but, or any conpany
established by applicant or Dr. Wesley
Gordon hol ds any ABC |icense for any
busi ness at the premses. So | guess | want
to ask the objectors, are you aware of a
busi ness established by Dr. Gordon that
relates to this paragraph? Dr. Wesley
Gordon is not alive, so then it says, or any
conpany established by applicant or Dr.

Wesl ey Gordon. Yes.
M5. GREEN: May |, | haven't seen

t he | ease. | mean, we should, | think this

Neal R. Gross and Co., Inc.
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Is sonmething that we're asking to be

provi ded here. | haven't seen the |ease,
but, you know, |'m assum ng, and maybe |I'm
assum ng incorrectly, and this is sonething
that the applicant can provide, that the
conpany established by Dr. Gordon still
remains and that this --

CHAIR MLLER But it says that
It holds an ABC license for the business at
the prem ses.

M5. GREEN. No, no.
understand. There's a two-part thing to
that. So that's, the relationship that the
conpany established by himthrough the
| ease, |'mguessing it's still there because
of the lease. The lease is wth the conpany
that is established by Dr. Gordon.

But the other question | have,
and | know this sonetines happens w th other
ABC licenses, and that is, the question is,
Is the transfer of the |icense absol ute?

That's ny question. Tonorrow, if Cheerz

Neal R. Gross and Co., Inc.
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sonmehow wants to transfer that |license to
sonebody el se because they' ve deci ded they
no | onger want to operate the business, that
they would like to go to a, you know, they
would |1 ke to | eave, can they do that
wi t hout perm ssion of Dr. Gordon? |s there
any way that the Gordon business that the,
you know, this business that Ms. Gordon is
operating, what her husband had, is she
totally out of this? Do they have absol ute
free rein to dispose of this |icense the way
they want to without, is there a way Ms.
Gordon, you know, could, you know, could get
future, you know, funds fromthis |icense?
Are they, you know, because |
know there were other ABC |licensees that,
you know, that nmake paynents on a |icense.
They don't, you know, they, because |icenses
can sonetines transfer for a great deal of
noney, and there are paynents nmade on a
continuing basis rather than in a lunp sum

So that's our question. W don't know the

Neal R. Gross and Co., Inc.

202-234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

Page 17

answer. | don't know the answer. And |
filed ny letter for the purpose of getting
this question answered.

CHAIR M LLER: Ckay. So | don't
think that the Board's Order was an
invitation for you to ask us questions to
answer .

M5. GREEN:  Well, |'m asking,
we're asking the applicant. W' re asking
the applicant. And no, | think it's fair, |
mean, because we can't conpel, we oursel ves
cannot conpel, the applicant to produce, you
know, business docunents that, and ny
request woul d be that the Board can ask that
guestion and that it is a fair question to
ask.

CHAIR M LLER: Do we want to |et
hi m answer first? Do you have --

MEMBER ALBERTI: Well, actually,
| think I have a question related to that.

CHAIR M LLER  Okay. All right.

MEMBER ALBERTI: Ms. Green brings

Neal R. Gross and Co., Inc.
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up an interesting point. | nean, to sort of
put it nore sinply, let's call a sinple case
where current |icensees, and |I've forgotten
the nane. But the current |icensees who
have just been issued the license to, they
decide that they're going to transfer it
back to M. Gordon established -- wait,

wai t .

M5. GREEN: Ckay.

MEMBER ALBERTI: A conpany t hat
was established by M. Gordon. Let's decide
they want to do that. Your question is,
wel I, this has been declared noot. Does it
go back into effect or is it continued? So
basically, that's your question, | think.

M5. GREEN. Actually, it is a
very, it's not quite that. |It's sonething a
little different.

MEMBER ALBERTI: [It's a variation
of that, all right. But that --

MS. GREEN: Ri ght.

MEMBER ALBERTI: captures really

Neal R. Gross and Co., Inc.
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what can happen, your fear is, right?

M5. GREEN. That's one --

MEMBER ALBERTI: | know, | know
what you're, it's one scenario. R ght.
Ckay. | want to ask, sir, you're an
attorney, your nanme?

MR. BURCHELL: Kelly Burchell

MEMBER ALBERTI: M. Burchell,
does the | ease agreenent contain any
provi sion where the |icense would revert
back to, the | ease, the owner of the
building if there was any default?

MR. BURCHELL: O f the top of ny
head, | do not believe so. However, | do
know t hat when Cheerz had the |icense
transferred over to their possession, they
were led to believe by ABRA that they could

transfer it back to anyone else. They could

MEMBER ALBERTI: | nean, | don't
want to get to that.

MR. BURCHELL: Yep.

Neal R. Gross and Co., Inc.
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MEMBER ALBERTI: They can.

MR, BURCHELL: Yes.

MEMBER ALBERTI: They can. The
guestion is, what happens to the Settl enent
Agreenment when they do that? And | don't
know t he answer to that. | don't know. |I'm
just posing that question. But aside from
that, ny question to you, and that's
sonething that the Board --

MR, BURCHELL: Yes.

MEMBER ALBERTI: [I'Il let the
Chair direct you in terns of refining that.
But my question to you is, so the |icense,
so if this | essee decides, doesn't reneges
on the rent or whatever and goes belly up,

Is there any provision in the | ease where

t he owner of the building would have a claim
to that license? Is it, is it in any way
collateral ?

MR. BURCHELL: Of the top of ny
head, because | don't have those notes right

in front of nme, I'mnot 100 percent sure. |

Neal R. Gross and Co., Inc.
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do believe that the answer to that question
I S no.

VMEMBER ALBERTI: Ask your
clients?

MR. BURCHELL: |If we could have a

nonent, but, so | can give you an honest

answer .
MEMBER ALBERTI: | really would -
MR. BURCHELL: Yes.
MEMBER ALBERTI: That woul d be
hel pf ul .

MR. BURCHELL: But one thing that
| would like to say is that when it cones to
this Settlenment Agreenent, if it were to
transfer back to a corporation that was
established by Dr. Wesley Gordon, | do not
see any reason why the Settlenent Agreenent
woul d then all of a sudden becone effective.
Because under paragraph 22, that's what it
says. That's an agreenent that is clear in

paragraph 22. It just doesn't extend to

Neal R. Gross and Co., Inc.
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anyone beyond that.

MEMBER ALBERTI: Absolutely. |
agree wth you.

MR, BURCHELL: Yes. Yes.

MEMBER ALBERTI: | understand the
argunents conpletely, the nuance that | just
hadn't --

MR, BURCHELL: No problem

VMEMBER ALBERTI: | need to think
t hr ough.

MR, BURCHELL: Yes, just give us
a second, we could. And could we go off?

(Wher eupon, the above-entitled matter
took a brief recess)

MR, BURCHELL: Ckay. We're back
on. They're not 100 percent, but they think
that there is a provision within the | ease
that it would revert back to Ms. Cordon.

MEMBER ALBERTI: |f they renege
on the ternms of the | ease.

MR, BURCHELL: Yes. Yes. But

we're, like we said, we're not 100 percent

Neal R. Gross and Co., Inc.
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sure, but we have to doubl e-check, but they

believe it does.

a question.

VEMBER ALBERTI

VR, BURCHELL

CHAIR M LLER

VR, BURCHELL

CHAIR M LLER

Thank you.
Yes.
M. Burchell?
Mm hmm

| want to ask you

Okay. Looking at 22, okay, we

know that M. Gordon has passed away. Do we

know, did M. Gordon establish that held an

ABC |icense at the prem ses?

VR, BURCHELL

CHAIR M LLER

MR, BURCHELL

CHAIR M LLER

status of Silver Sands?

exi sts.

MR, BURCHELL

CHAIR M LLER

no | onger exists. How did

busi ness?

MR, BURCHELL

Si | ver Sands.
Si | ver Sands.
Yes.

And what's the

It no | onger

It no longer, it

it go out of

| "' m not sure how

202-234-4433
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It went out of business, but | do know, when
| was researching this case --

CHAIR M LLER.  Ckay.

MR, BURCHELL: earlier today, |
do note for the record that in 2013 Cari be
Food Corporation appeared, it was the My
10t h, 2013 status hearing, that they did have
the liquor license renewed for purposes of
saf ekeeping, and it noted in the record that
the corporation was inactive as of that
time. However, when the |license was renewed
in 2002, renewed and/or nodified in 2002,
2004, 2007, 2010, it does appear that the
busi ness was active at that tine. And
that's based upon the reports that cane
bef ore the Board.

CHAIR M LLER  So, so the |icense
was wWith Silver Sands in 20107

MR, BURCHELL: It was with, yes.
In 2010, and then in 2013 whereupon in 2014
Is when it transferred over to Cheerz.

CHAIR M LLER  And how di d that

Neal R. Gross and Co., Inc.
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happen? It transferred with notice?

MR. BURCHELL: W went through
all the procedures.

CHAIR M LLER  Ckay.

MR. BURCHELL: Yes, we filed all
t he appropriate paperwork and worked with
ABRA. So it did follow all the procedures,
there was the protest period and everything,
so.

CHAIR M LLER Oay. So Silver
Sands, it transferred fromSilver Sands to,
okay.

MR. BURCHELL: Just to be clear
on the record.

CHAIR M LLER  Ckay.

MR. BURCHELL: Caribe Food
Corporation's d/b/a was Silver Sands.

CHAIR M LLER  Ckay.

MR. BURCHELL: Silver Sands was
the nanme of the restaurant that was actually
there, but it was owned by Cari be Food

Cor por at i on.

Neal R. Gross and Co., Inc.
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CHAIR M LLER. Ckay. GCkay. So

then is it your position -- they went out of
busi ness?

MR. BURCHELL: From what | can
tell, based upon ny research and records, by
May 10th, 2013, it was no |onger in business.
It was only holding the license.

CHAIR M LLER.  Ckay.

MR. BURCHELL: That was accordi ng
to the ABRA reports. | found that in the DC
Federal --

CHAIR M LLER.  Ch, okay.

MR. BURCHELL: Not the Federal,

t he DC Regi ster.

CHAIR M LLER. Al right. And
then your |icense was not, your conpany was
not established by M. Wesley Gordon.

MR, GRAVES. No.

CHAIR M LLER: Correct? kay.

So that's where --
MR. GRAVES: We don't know him

He passed away.
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CHAIR M LLER. Ckay. $So the

chain was broken after Silver Sands.
Correct? Ckay. And it woul d be, okay.
MEMBER ALBERTI: So am | correct
I n understanding that the |license that you
own was obtained from Cari be Food. Right?
MR. BURCHELL: Yes.
MEMBER ALBERTI: And there was a
sal es agreenent, | assune, associated with
t hat ?
MR, BURCHELL: It was as a result
of the | ease agreenent. There wasn't a
sal es agreenent, no.

MEMBER ALBERTI: Explain that to

MR. BURCHELL: Basically, under
the terms of the | ease agreenent, they
agreed to transfer the |icense.

MEMBER ALBERTI: \Wo agreed?

MR, BURCHELL: Ms. Gordon. |I'm
not sure about --

MEMBER ALBERTI: How did she
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obtain the |icense?

MR. BURCHELL: That | do not
know. | do know that, like | said, this is
specul ation, purely, but let's assune that
If M. Gordon passed away and he was an
owner in the corporation, that it's possible
that Ms. Gordon may have assuned the
ownership interest once M. Gordon passed.

MEMBER ALBERTI: Right. In
Cari be Corporation.

MR, BURCHELL: Yes.

MEMBER ALBERTI: She woul d have
I nherited his interest in Caribe Food
Cor poration --

MR. BURCHELL: Yes. And yes.
|"mnot famliar with

MEMBER ALBERTI: But |'m
specul ati ng.

MR. BURCHELL: their Articles of
| ncorporation or anything |like that, but |
do know for a fact that the |icense was held

by Cari be Food Corporation in just a holding
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capacity.

MEMBER ALBERTI: So part of the
| ease agreenent is that the |icense
transfers to the |l essee or, what's it?

MR. BURCHELL: The | essee.

MEMBER ALBERTI: The | essee.
Right. Thank you. GCkay. And it reverts
back to the owner if they violate the terns
of the | ease?

MR. BURCHELL: Yes, but it would
still have to go through all the processes
and procedures.

MEMBER ALBERTI: Absol utely.
Yes. W don't ignore that.

MR. BURCHELL: Yes, sir.

MEMBER ALBERTI: Al right.
kay. kay. Go ahead.

CHAIR M LLER Do you have a
guesti on?

MR. SHORT: Yes. Forgive ne.
I'"'mkind of late comng in on this --

MR. BURCHELL: That's okay.
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MR, SHORT: and |I'mjust trying

to read over a few things. Wat year again
was the Settlenent Agreenent put in place?

MR. BURCHELL: There's two
agreenents that we're seeking to void.

MR. SHORT: What is the date of
the first one and what is the date of the
second one?

MR, BURCHELL: GCkay. The first
one | have right in front of ne if you'l
just give nme a second. February 11th, 1998

was the docunent entitled Voluntary

agr eement .
MR, SHORT: kay.
MR, BURCHELL: And then --
MR. SHORT: That was between
whont?

MR. BURCHELL: That was between
Cari be Food Corporation and GFEDDS
Nei ghbor hood Associ ati on.

MR, SHORT: (Ckay. The second

one?
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MR. BURCHELL: The second one was
titled, InterimOf Street Parking
agreenent, and that was entered into on the
18t h of August, 2000. Now we have not
di scussed the Interim Of Street Parking
agreenent, because our entire focus has been
on the Vol untary agreenent.

MR. SHORT: So the Parking
agreenment is still in effect?

MR. BURCHELL: No.

MEMBER ALBERTI: Now M. Short,
it may, and | don't
want - -

MR. BURCHELL: Go ahead.

MEMBER ALBERTI: It may be
treated by this agency as an anmendnent to
the original Settlenent Agreenent.

MR, SHORT: Ckay.

MEMBER ALBERTI: So in effect
It's incorporated into the original
Settl enent Agreenent and it does not stand

alone as its own agreenent.
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MR. SHORT: Okay. | was trying

to get that fact out.

MR. BURCHELL: And there are
references within the interimOfice Street
Par ki ng agreenent to the Voluntary
agr eenent .

MR, SHORT: Well, again, |I'mkind
of late comng in on this.

MR. BURCHELL: That's fine.
That's the reason why --

MR, SHORT: But what | want to
find out is, the agreenent, the original
Par ki ng agreenent, how did it affect the
busi ness?

CHAIR M LLER Can | just say, |
just want to clarify in our Order we had a
finding of fact about the Of Street Parking
agreenent, and that had an expiration built
into it

MR. SHORT: Since then.

CHAIR M LLER  Yes, and we found

that it had al ready expired.
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MR. BURCHELL: Yes.

CHAIR M LLER But that's the
status of that one right now.

MR. BURCHELL: Okay.

MR. SHORT: That clears sone
t hings --

CHAIR M LLER  Ckay.

MR. SHORT: | guess the reason
" m aski ng these questions is because |'ve
read sone Settl enent Agreenents since |'ve
becone a nenber of the Board, and |I've
noticed that a lot of these agreenents are
because, businesses in the community get
al ong pretty good because of the agreenents.
One side has respect for the other.

MR, BURCHELL: Yes.

MR. SHORT: How would this, the
total elimnation of this agreenent affect
the comunity and your busi ness?

MR. BURCHELL: Actually, very

little, because we've already executed
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anot her Settlenent Agreenment with ANC 4B,

which was ratified on Septenber 22, so there
was - -

MR, SHORT: O this year?

MR, BURCHELL: Yes, yes. Just
about, a little over a week ago actually,
and that should be part of your file. |
know it was sent in earlier this week by ANC
4B. | can email it over right now But
there is already a Settlenment Agreenent with
the ANC 4B. This is basically another
Settl ement Agreenent that we're just seeking
not to be enforced by it. Now --

CHAIR MLLER: | just want to try
to get us focus and narrowed here al so
because there was a | egal here, and we cane
to the concl usi on based upon the information
t hat we had, based upon the, which was
mai nl y based on the clear words of paragraph
22, that this agreenent had term nated by
its own terns, and that's basically the

subject, the limted subject, of this
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heari ng.

| f our assunptions were w ong,
for instance, if there was another business
that we weren't aware of for instance, that
does or did operate, ABC establishnent that
was owned by or established by Dr. Wesley
Gordon, let us know, because that's what we
based our |egal decision on.

MR, SHORT: Thank you for the
clarification, Madam Chair.

CHAIR M LLER. Ckay. Ckay.

MR, SHORT: | just, again, you
know, com ng in kind of |ate.

CHAIR M LLER: But it's good to
hear that you've already done anot her
Settl ement.

MR, BURCHELL: Yes. W've had it
ratified by the Board, we've submtted it to
ABRA - -

CHAIR M LLER: Wi ch goes to your
concern about community.

MR, SHORT: So you said you can
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emai |l that over to our |egal people?

MR, BURCHELL: Yes. It was
emai |l ed earlier this week by ANC 4B al r eady,
and had all the necessary docunents, so.

MR, SHORT: Thank you. That was
my concern.

MR. BURCHELL: Yes. We believe
it's a very fair agreenent that was entered
I nto.

CHAIR M LLER Okay. Do you have
sonething to add --

MR, SHORT: Yes.

CHAIR M LLER primarily that
goes to paragraph 227

MR, SHORT: Paragraph 22.

CHAIR M LLER:  Yes.

MR, MCPHERSON: Yes.

CHAIR M LLER.  Ckay.

MR. MCPHERSON: | think, as I
said earlier, the interpretation of
paragraph 22 in plain | anguage neans

applicant. That nmeans anyone who applies
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for the liquor license for this
establishment. Not just Dr. Wesley Gordon.
He was not an applicant at the tine that
this agreenent was witten. He held a
liquor license. So this is to cover anyone
who applies. They would have to neet the
terns of this agreenent. |It's attached to
the liquor license.

CHAIR M LLER  Ckay.

MR. MCPHERSON: So the
Interpretation that |I'mhearing is not what
paragraph 22 neans. | don't know how you'll

make it any clearer than the way it's

witten.
MR BURCHELL: My | --
CHAIR M LLER  Ckay.
MR. BURCHELL: address that
| ssue?

CHAIR MLLER Okay. Yes. It
goes to the point. That goes to the point.
kay.

MR. BURCHELL: And that goes
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right to the point. If you go to page one

of the Voluntary Settl enent Agreenent, and
it states, this Voluntary agreenent (the
agreenent), is entered into and nade this
14t h day of February, 1998, by and between
Cari be Food Corporation (applicant), a DC
Corporation, and Al pha MPherson, both

i ndividually and as President of GFEDDS
Nei ghbor hood Associ ati on, | ncorporated

( GFEDDS) .

Now applicant is defined within
the agreenent. And the definition of
applicant, according to this |anguage, is
Cari be Food Corporation. Every tinme that
they refer to applicant, it's tal king about
Cari be Food Corporation. Just |like every
time they referred to GFEDDS, they were
referring to both M. Al pha MPherson and
GFEDDS Nei ghbor hood Associ ati on,
| ncor por at ed.

CHAIR M LLER.  Ckay.

MR. BURCHELL: That paragraph
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should be read within the entire agreenent.
CHAIR M LLER. Ckay. M.
Al berti?

MEMBER ALBERTI: | just want to
make a comment, and this is ny opinion. |
have not changed ny m nd about the original
Order. | think that paragraph 22 in the
original SAis pretty clear, the plain
meani ng of that is that it wouldn't apply to
the current |licensees. That's ny opinion.

However, what the Board has not
considered, and I think that we need to
t hi nk about this a bit, is because this
| icense could revert back to an entity that
may have been established by Dr. Gordon,
obviously had an interest in this building
or sone conpany, and we'd have to figure
that out, but I think we need to think about
what happens if the |license reverts back
with respect to how this Settl enent
Agreenent would apply. And | don't know.

This gets very conplicated, but my opinion
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Is that it doesn't apply to the current
| i censees. So that's --

MR, SHORT: Could you repeat
that, M. Al berti?

MEMBER ALBERTI: Pardon?

MR. SHORT: Pl ease repeat that.

MEMBER ALBERTI: Al right. So
we decided in the original order to put it
in plain terns, that this original SA does
not apply to the current licensees. Right?
That was our, and | stand by that opinion.
(kay. However, there's a winkle here.

What we did not consider is, what happens if
this licensee reverts back to a Gordon
entity?

CHAIR MLLER | think this is a
termprovision. |t says, the termof this
agreenent, and | think once a termends, you
don't, you can't like cone back to it years
| ater and then say, oh, the agreenent's --

MEMBER ALBERTI: Yes, | don't, |

think 1'd kind of Iike to --
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CHAIR M LLER  Yes.

VMEMBER ALBERTI: that under
advi senment .

CHAIR M LLER  GCkay. M opinion

MEMBER ALBERTI: | don't have an
opi nion, that's your, |ook, right.
haven't thought this through enough, and I'd
like, I'd like to hear sone other | egal
argunents on that. But for now, | think the
I ssue with this current licensee is settled,
in ny opinion, it doesn't apply to them
Now t he Gordon --

MRS. GORDON:  |'m here.

MEMBER ALBERTI: Ms. Gordon
m ght have, may have an opini on because she
has a right to this license if these | essees
default. So, but --

MR, BURCHELL: Well, if | may,
just --

CHAIR M LLER:  Yes.

MR, BURCHELL: First of all, just
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to be clear, I'mnot an advocate of Dr.
Wesl ey Gordon, or Caribe Food Corporation,
or Ms. CGordon. |'mhere representing

M cherie, LLC

MEMBER ALBERTI: Right.

MR, BURCHELL: Qur interest is
not having the agreenent applied to us.
What ever the Board decides as far as Cari be
Food Corporation and Dr. Wesley Gordon, or
any business that's established from one of
the two, we have no say. W, matter of
fact, it's our position that the Settl enent
Agreenent doesn't apply to us, so we really
can't offer any argunents, because
technically we don't have privity of
contract with this Settlenment Agreenent.
That's been our position the entire tine.

M5. GREEN: Excuse ne.

CHAIR M LLER: Ckay. Yes, M.
G een?

MS. GREEN: | think one of the,

t hi nk one of the issues that, you know, in
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M. Al berti's question about whether this

reverts back to the Gordon's, that is one
part of it. But what was not stated is,
does the applicant, or does the |icensee at
this point, the current |icensee, do they
have the ability to sell this to sonebody
else? |If tonmorrow, if they, you know,
decide they don't want to be in the business
of running this establishnment, do they have
the ability, under the terns of their
agreenent with the Gordons, do they have the
ability, you know, to sell it to ne or to,
you know, to M. MPherson, or to anybody

el se? Because | just think this just goes
to the question again at paragraph 22, in
fact is this really, is this really an

endi ng of the Settlenment Agreenent?

MEMBER ALBERTI: |'msorry, M.
Geen. | don't understand how it relates to
paragraph 22 at all. | nean, what they do

the license, what they're allowed to do with

the license, | don't see how that relates to
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paragraph 22 at all.

M5. GREEN: Well, to ne --

MEMBER ALBERTI: Can you naybe
explain that to ne?

M5. GREEN: Well, in your fact
finding Order, you said there was no
connection. And if thereis, to nme there
woul d still be a connection if they aren't
free to sell this, you know, to transfer
this license to sonebody else. There's
still, this connection is still there. |If
they're being limted, if they're being
limted by the agreenent --

MEMBER ALBERTI: | see what
you' re sayi ng.

M5. GREEN: Okay. |If they're
being limted. So, | nmean, there are
di fferent scenari os.

MEMBER ALBERTI: And that goes to
ny, and that goes to the concern | just --

M5. GREEN: Right. It goes to

t hat concern. And what we were, in terns of
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the ANC settl enent, what we were -- it was
explained to us, and again, |I'mnot an
attorney and |I'm not representing nyself
this way, and |I'mnot representing nyself as
an expert on ABC lawin this city, which I
know i s very conplex. Wat was represented
to us when we first got into this in a
public neeting was that this Settl enent
Agreenent took precedence over an ANC
Settl enment Agreenent.

That's what this, that's the way
It was represented by staff to us, that
this, that this took precedence. That if
this is still in effect, then, you know, it
was in effect until 2015, 2016, and then the
ANC agreenment, you know, then another
agreenent could, that's the way it was
represented to us.

And then what happened is that
t he Cheerz, you know, said, hey, we don't
think this agreenent is, so we're voiding

this agreenent.
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CHAIR MLLER: | don't believe

that they said they were voiding the
agreenent, because | just heard M. Burchell
say that they're not a party to the

agreenent, they're not bound by the

agr eenent .

M5. GREEN. Ckay. That the
agreenent should be -- then ny termis
wWr ong.

CHAIR M LLER  Ckay.

M5. GREEN. The term shoul d be,
shoul d be elimnated as not binding,
whatever. Qur ANC went into a Settl enent
Agreenment with them and that to ne is a
separate issue. And |I'mnot disputing the
validity of the ANC agreenent. Just for the
record, | amnot. |'mnot saying that we
didn't vote to do it or anything else. |'m
sinply saying that the matter of this
particul ar agreenent with GFEDDS and with
M. MPherson is a separate issue, and |

don't want to interpret, again, ABC |aw, but
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"' m here, you know, to represent a
constituent --

CHAIR M LLER  Ckay.

M5. GREEN. that I, and
therefore, | would, | think the question of
whet her or not Cheerz has the ability,
really has this license, do they have the
ability to pass it on to sonebody el se? Al
of that is really relevant in the Board's
consi deration of whether or not this
agreenent st ands.

CHAIR M LLER  Ckay. So --

M5. GREEN. Based on the term
and the statenent in your agreenent that
there is no, in your fact finding that there
IS no connection. |'mquestioning --

CHAIR M LLER  Ckay.

M5. GREEN. whether there is no
connecti on.

CHAIR M LLER  Okay. Al right.
That mght be a little bit broad, but what

we're going, what we have said in our O der
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Is that that Settl enent Agreenent term nated
by its own terns. But we gave you all the
opportunity to cone forward, nake any ot her
argunents, whatever. So what we'll do is
we'l | take under advi senent what we've heard
today and then confirmor not, you know,
this Oder. So if this Oder stands, then
that agreenent is term nated, so your --

MRS. GORDON: | under st and.

CHAIR M LLER  Settl enent
Agreenent is unaffected by it. R ght? |
don't want to go too far down | egal
conclusion, but it won't be in existence.
kay. But | understand that we will | ook at
the, you know, if we decide that no, it
isn't termnated, then we wll consider what
you wer e addressing about passing on or
what ever, those issues. GCkay. Al right.
| think we've heard a lot. Thank you. So
we'll get back to you soon on this.

M5. GREEN:. Thank you. |

appreci ate your tine.
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MR, BURCHELL: Thank you.

CHAIR M LLER  kay.

Thank you.

(Wher eupon, the above hearing was

concluded at 2:55 p.m)
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